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RESPONSE TO STATE LICENSING AUTHORITY'S MOTION TO MODIFY THE 
COURT'S SEPTEMBER 19, 2016 ORDER APPOINTING RECEIVER 

Petitioner, Kelsy M. Yates, also known as Wife herein, by and through her 

attorneys, Gutterman Griffiths PC, hereby submits the following Response to State 

Licensing Authority's Motion to ModifY the Court's September 19, 2016 Order 

Appointing Receiver, and in support, states as follows: 

1. In requesting a modification of this Court's September 19, 2016, Order Appointing 

Receiver, the State Licensing Authority ("SLA") seeks to abrogate well-established 

receivership history and law as an equitable remedy of the courts. In requesting the 

modification, the SLA also violates Colorado's Separation of Powers Doctrine. 

Additionally, principles of equity and public policy require that the State Licensing 

Authority's Motion be denied. 



ARGUMENT 

I. Colorado's marijuana laws do not prohibit the appointment of a receiver. 

2. Courts of equity have the inherent power to appoint receivers. Johnson v. El Paso 

County Cattle Co., 725 P.2d 1180 (Colo. App. 1986). The appointment of a receiver 

is governed by general equitable principles and rests within the sound discretion of 

the district court. Premier Farm Credit, PCA v. W-Cattle, LLC, 155 P.3d 504, 512 

(Colo. App. 2006). Where a court has jurisdiction over the subject matter and the 

parties, it has jurisdiction to appoint a receiver. Riant Amusement Co. v. Bailey, 249 

P.7 (Colo. 1926). Furthermore, Colorado Courts have appointed receivers in domestic 

relations matters. Shreyer v. Shreyer, 148 P.2d 1003 (Colo. 1944) 

3. In Colorado alone, discussions regarding receivers by the courts date back to 1873. 

See Hoyt v. Macon, 2 Cole. 113 (1873). Receiverships have long been an accepted 

method of collecting and preserving assets and maintaining the status quo pending a 

determination ofthe issues being litigated. Savageau v. J & R.A. Savageau, Inc., 285 

P.2d 810 (Colo. 1955). 

4. It is also a long and well-established principle that receivers are ministerial officers of 

the Court exercising the Court's jurisdiction over the receivership estate. Casserleigh 

v. Malone, 115 P. 520 (1911); Marker v. City Sav. Building & Loan Ass 'n, 73 P.2d 

991 (Colo. 1937). Furthermore, when appointed, receivers are not owners ofthe 

property in the receivership estate, but rather a receiver has right and title of the 

owner and holds the property by the same right and title as the person for whose 

property he is a receiver. Tolland Co. v. First State Bank, 35 P.2d 867 (Colo. 1934). 
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5. In this case, the SLA argues that all owners associated with the entity and employees 

working at the licensed premises must hold an appropriate license issued by the SLA. 

However, an appointed receiver is not an owner, but rather is an arm of the court 

exercising the Court's jurisdiction over the receivership estate, who holds the 

property by the same right and title as the owner. Malone, 115 P. 520; Tolland, P.2d 

867. 

6. Additionally, the "Cole Memo," attached to the SLA's Motion as Exhibit 2, does not 

support their position as to the appointment of the receiver in this case. The Cole 

Memo does outline the DOJ' s approach and expectation that states authorizing 

marijuana-related conduct will implement strong and effective regulatory systems. 

However, it also outlines the underlying concerns and enforcement priorities of the 

DOJ with legalized marijuana businesses, including: 

• Preventing the distribution of marijuana to minors; 
• Preventing revenue from the sale of marijuana from going to criminal 

enterprises, gangs, and cartels; 
• Preventing the diversion of marijuana from states where it is legal under 

state law in some form to other states; 
• Preventing state-authorized marijuana activity from being used as a cover 

or pretext for the trafficking of other illegal drugs or other illegal activity; 
• Preventing violence and the use of firearms in the cultivation and 

distribution of marijuana; 
• Preventing drugged driving and the exacerbation of other adverse public 

health consequences associated with marijuana use; 
• Preventing the growing of marijuana on public lands and the attendant 

public safety and environmental dangers posed by marijuana production 
on public lands; and 

• Preventing marijuana possession or use on federal property. 

Exhibit 2 to SLA's Motion, pages 1-2. 

7. The Cole Memo also states that when exercising prosecutorial discretion, prosecutors 

should "continue to review marijuana cases on case-by-case basis and weigh all 
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available information and evidence, including but limited to, whether the operation is 

demonstrably in compliance with a strong and effective state regulatory system." !d. 

at page 3. The Cole Memo further sets forth that "the primary question in all cases -

and inalljurisdictions ~should be whether the conduct at issue implicates one or 

more of the enforcement priorities listed above." !d. 

8. Wife acknowledges the SLA's obligations to carefully implement, regulate, and 

control a strong and effective regulatory and enforcement system for the emerging 

marijuana industry in Colorado and its concerns regarding the precarious status of 

Colorado law and federal law. However, in opposing the appointment of a receiver 

for these types of businesses, the SLA is essentially arguing that the courts cannot be 

trusted to take custody of these types ofbusinesses and direct the receiver sufficiently 

to avoid scrutiny by the U:S. Department of Justice ("DOJ") and carry out the 

promulgated rules and regulations. When viewed on a case-by-case basis, it is hard to 

imagine that the DOJ would find the Courts unable to address the DOJ' s enforcement 

priorities regarding marijuana businesses. If anything, marijuana businesses in the 

custody of the Court through receivership are far less likely to run afoul of the DOJ' s 

enforcement priorities than with other licensed owners. 

II. Appointing a receiver does not impermissibly circumvent the licensing 
process, but requiring a receiver to obtain a license violates the 

separation of powers doctrine. 

9. The SLA states that neither C.R.C.P. 66 nor any authority of which it is aware 

provides that otherwise applicable licensing and regulatory requirements do not apply 

when a receiver is appointed. However, receivers have been appointed in other 

business contexts in which licenses are held or required to be held by the business. 
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1 0. In Shreyer v. Shreyer, a receiver was appointed in a divorce action upon Wife's 

allegations that Husband was neglecting his taxicab business and encumbering its 

assets. Shreyer v. Shreyer, 148 P.2d 1003 (Colo. 1944). The receiver was appointed to 

take charge and continue operating a taxicab business. Id. Among the assets at issue 

in the divorce were seven taxicab, or herdic, licenses, held by the business. Id. There 

is no discussion or indication that there were any issues with the receiver operating 

the taxicab business holding the licenses, nor was there evidence that the receiver was 

required to obtain a herdic license. 

11. Furthermore, Sterling Consulting, the appointed receiver in this case, has been 

appointed as a receiver in multiple cases for business where a license was required. 

See e.g. Jump v. United Memorial Serv. Cmp., Denver County District Court 

(1990CV6368)(receivership over company regulated by the Division oflnsurance); 

State v. Colorado Humane Society SPCA Inc., Arapahoe County 

(2008CV2659)(receivership over licensed charity regulated by the Attorney General). 

In neither instance did the Attorney General insist that Sterling Consulting obtain a 

license, representing a contradictory stance by the Attorney General in this case. 

12. The SLA further argues that because the Marijuana Codes do not specifically provide 

for the appointment of a receiver, as opposed to the Colorado Liquor Code which 

does, that there is no express authority to appoint a receiver over a marijuana 

business. Courts will not construe a statute in a manner that assumes the General 

Assembly made an omission; rather, the General Assembly's failure to include 

particular language is a statement of legislative intent. Specialty Restaurants Cmp. v. 

Nelson, 231 P.3d 393 (Colo. 2010). However, a statutory interpretation leading to an 
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illogical or absurd result will not be followed. Frazier v. People, 90 P.3d 807 (Colo. 

2004). 

13. The SLA's argument that a receiver cannot be appointed because the Marijuana Code 

does not specifically provide for the appointment of a receiver leads to an illogical 

and absurd result and would require the Court to assume an omission in contravention 

of rules of statutory construction. Of the 71 Articles under Title 12 for Professions 

and Occupations, only 5 Articles specifically reference receivers. See C.R.S. § 12-6-

201(Automobiles); C.R.S. § 12-14-135(Fair Debt Collection Practices Act); C.R.S. § 

12-16-216(Farm Products and Farm Commodity Warehouses); C.R.S. § 12-47-

303(Alcohol); C.R.S. § 12-61-406(Real Estate). If the SLA's argument were to be 

accepted, receivers could not be appointed for businesses in any of the remaining 66 

Articles under Title 12 which do not specifically provide for the appointment of a 

receiver, including accountants, attorneys, barbers, cosmetologists, casinos, 

pawnbrokers, or plumbers. 

14. Similarly, statutory language specifically providing for the appointment of a receiver 

is absent in Title 14 regarding domestic matters. Were the SLA's position to be 

accepted, receivers would then also be unavailable in any dissolution of marriage or 

legal separation matter. Although there appears to be little case law concerning 

receivers in domestic relations matters beyond Shreyer, supra, the appointment of a 

receiver is common in divorce actions, in large part because both receivership law 

and domestic law are based in equity. The appointment of a receiver is also an 

important remedy in domestic matters because the high level of emotional conflict 
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common in domestic cases can often lead to dissipation of assets including those of 

businesses in the marital estate. 

15. Additionally, the SLA has moved to intervene in this divorce matter pursuant to 

C.R.C.P. 24(b). However, as-more fully set .forth in Wife's Response to theSLA's 

Motion to Intervene, the Marijuana Statutes do not specifically confer the power of 

the SLA to intervene in any civil case in which medical or retail marijuana may be at 

issue or the power to request the Attorney General bring or defend civil suits on its 

behalf. However, the General Assembly has demonstrated the ability to specifically 

delegate such power in other contexts of Title 12. See C.R.S. § 12-47.1-

704(2)(specifically delegating power to the Director ofthe Department of Revenue to 

request the Attorney General to bring or defend civil suits on behalf of the Division of 

Gaming). By the SLA's own logic, had the general assembly wanted to the give the 

SLA power to so intervene, it would have done so. An omission by the general 

assembly may not be assumed. Specialty Restaurants Corp. v. Nelson, 231 P.3d 393 

(Colo. 2010). 

16. Thus, the SLA must rely solely on the inherent power of the Court under C.R.C.P. 24 

in order to be able intervene in this matter. The SLA's position in regards to the 

appointment of a receiver in this case is the exact opposite. The SLA contends that 

Courts cannot solely rely on their inherent power to appoint a receiver pursuant to 

C.R.C.P. 66, because the Marijuana Statutes do not specifically provide for a 

receiver's appointment. The SLA simply cannot have it both ways. 

17. Further, the SLA's reliance on Garcia v. Botica Del Sol LLC, as persuasive authority 

is misplaced. In Garcia, the Court recognized that the plaintiffs attempts to appoint a 

7 



receiver and save his investment were simply too late given that licenses had expired, 

a lease had expired, and the parties were unwilling to renew those licenses and lease. 

See Exhibit 3 to the SLA's Motion, page 1. In essence, the operation of the business 

was a near impossibility, which is far from the case with the businesses in this divorce 

action. The denial of a receiver in Garcia was for other grounds not applicable here. 

18. Additionally, for the reasons stated throughout this Response, Wife contends that the 

Court in Garcia was incorrect in its dicta that a receiver does not have a license and 

therefore cannot operate, manage, or control a marijuana business. As the Garcia case 

is not binding precedent, Wife urges this Court to find differently. 

19. As set forth above, appointing a receiver over a marijuana business does not 

circumvent the licensing process as the SLA contends, but the SLA's interference in 

the Court's power to appaint a receiver is a violation of the Separation of Powers 

doctrine. 

20. Pursuant to Article 3 of the Colorado Constitution: 

The powers of the government of this state are divided into three 
distinct departments,----the legislative, executive and judicial; and 
no person or collection of persons charged with the exercise of 
powers properly belonging to one of these departments shall 
exercise any power properly belonging to either of the others, 
except as in this constitution expressly directed or permitted. 

Colo. Canst. art. III 

21. "The fundamental meaning of the separation of powers doctrine is that the three 

branches ofthe government are separate, coordinate, and equal." Pena v. Dist. Court 

of Second Judicial Dist. In & For City & Cty. of Denver, 681 P.2d 953, 956 (Colo. 

1984). "It is an ingrained principle in our government that the three departments of 

government are coordinate and shall co-operate with and complement, and at the 
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same time act as checks and balances against one another but shall not interfere with 

or encroach on the authority or within the province of the other." Smith v. Miller, 384 

P.2d 738, 741 (Colo. 1963). Furthermore, the judiciary has its exclusive powers and 

functions, and in their responsibilities and,duties, Courts must have complete 

independence." I d. 

22. Here, the SLA seeks to interfere with and encroach on the independent and inherent 

authority of the Court to appoint a receiver pursuant to C.R.C.P. 66 and centuries of 

applicable case law. The SLA argues that this Court cannot appoint a receiver over a 

marijuana business in this divorce action unless the receiver meets the qualifications 

and licensing requirements set by the other branches of government. Any requirement 

that the receiver, or in essence the Court, must obtain a license for these businesses is 

an encroachment on the Court's inherent power to appoint a receiver to preserve 

assets and maintain the status quo pending the results of the litigation. 

III. Equity and public policy support the appointment of receiver 

23. Proceedings for dissolution of marriage are equitable in nature, and all issues raised 

or presented in a dissolution proceeding are to be resolved by the Court in equity. In 

reMarriage of Lewis, 6 P.3d 204,205 (Colo. App. 2003). "Although the law may not 

favor the more active of two equally innocent parties, equity operates to prevent an 

injustice, not to perpetrate one." In reMarriage of Cargill, 843 P.2d 1335, 1342 

(Colo. 1993). 

24. In this case, and in general, the restriction of the Court's power to appoint a receiver 

over marijuana businesses would perpetrate injustice rather than prevent it. This 

Court found, and any Court must find when appointing a receiver, that there was a "a 
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prima facie right to the property, or to an interest therein, which is the subject ofthe 

action and is in the possession of an adverse party and such property, or its rents, 

issues and profits are in danger of being lost, removed beyond the jurisdiction of the 

court, or materially injured or impaired." C.R.C.P. 66(a)(l} Courts may also appoint 

receivers in other cases in accordance with established principles of equity. C.R.C.P. 

66(a)(3). 

25. As set forth in Wife's Motion to appoint the receiver, she has serious concerns 

regarding the viability and status of Husband's businesses. These concerns have only 

been exacerbated by Husband's failure to comply with his obligations under C.R.C.P. 

16.2 and respond to requests for discovery. As such, in this case, part ofthe basis for 

the appointment of the receiver was an equitable remedy to allow Wife to have access 

to the information which Husband has persistently failed to provide. The modification 

of the Order Appointing Receiver requested by the SLA would be a severe injustice 

to Wife as she would lose the ability to preserve marital assets during the divorce as 

well as the access to information the receiver could provide. In fact, at the most recent 

status conference, the Court directed the receiver to begin compiling financial 

information for 2014 and 2015 which Husband had failed to previously provide. 

Equity demands that the receiver remain in place, with all the requisite powers 

afforded him in the Court's Order. 

26. Also, public policy supports the appointments of receivers over marijuana businesses. 

If the SLA's position is accepted, the appointment of a receiver over marijuana 

businesses would be unavailable as a remedy to maintain the businesses' assets 

pending resolution of litigation. Because of the precarious status of Colorado law in 
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relation to Federal law regarding marijuana, these businesses are currently unable to 

avail themselves of the protections of bankruptcy in Federal Courts. In re Rent-Rite 

Super Kegs W Ltd., 484 B.R. 799, 805 (Bankr. D. Colo.2012). 

27. The SLA,seeks to remove the protections and remedies available to parties through 

receivership for marijuana businesses in state courts as well. The marijuana industry 

has been ubiquitously touted as among the fastest growing industries in 2015 and 

2016. 1 Marijuana sales in Colorado in 2016 are expected to reach $1 billion? As the 

industry continues to grow, it can only be assumed that disputes and litigation will not 

be far behind, but these businesses will, at least for the immediate future, be without 

the protections of bankruptcy and if the SLA has its way, without the protection 

afforded through receivership. If receiverships are unavailable for these businesses, 

when these disputes arise; parties will be free to damage, lose, or otherwise dispose of 

the assets in dispute without recourse, which risk is particularly poignant in the case 

of a marijuana business as a primarily cash business. Such a situation would render 

the Courts powerless to preserve the assets and potentially render any litigation 

surrounding the businesses or property useless. 

28. The Court is tasked under C.R.S. § 14-10-113 to equitably divide the marital estate 

and if the Court doesn't have the power to appoint a receiver over this class of 

See e.g. Natalie Campisi, 7 Fastest-Growing Industries to Invest infor 2016, 
https://www.gobankingrates.com/investing/7-fastest-growing-industries-invest-2016/ 
(last visited September 28, 2016); Kristina Zucchi, What are the 5 Hottest Emerging 
Industries in 2015, http://www.investopedia.com/articles/investing/0730 15/what-are-5-
hottest-emerging-industries-2015.asp (last visited September 28, 2016) 
2 Carlos Illescas, Marijuana sales tax revenue huge boon for Colorado cities, The 
Denver Post, http://www.denverpost.com/2016/05/26/marijuana-sales-tax-revenue-huge
boon-for-colorado-cities/ (last visited September 28, 2016) 
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businesses, the court will be unable to equitably divide marital estates which include 

marijuana businesses. 

CONCLUSION 

29; The SLA seeks to uproot and disregard the long and well"-established power of the 

Court to appoint a receiver. Colorado's marijuana laws do not prohibit the 

appointment of a receiver. Although the marijuana statutes do require owners and 

employees of medical and retail marijuana businesses to be licensed, a receiver is 

neither. Colorado case law specifically recognizes the power of the Court to appoint a 

receiver in domestic relations cases. A receiver is an officer of the Court, who holds 

the property with the same rights and title as the owners. Furthermore, the SLA's 

concerns regarding the guidance provided by the DOJ is unfounded as marijuana 

businesses in the custody ufthe Courts are far less likely to run afoul ofthe DOJ's 

enforcement priorities than with other licensed owners. 

30. Receivers have been appointed in various other businesses where a license is required 

without intervention from the executive branch requiring the receiver to obtain a 

license. The SLA's argument that receivers cannot be appointed over marijuana 

businesses because the marijuana statutes do not specifically provide for it, leads to 

an absurd result. If the SLA's proposition were to be followed, receivers could only 

be appointed over few select types of professions covered under Title 12 and would 

not be available at all in any domestic relations matters. This interpretation of the law 

and statutes is not only absurd but is contradictory to the SLA's position as to why 

they should be allowed to intervene in this case in the first place. 
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31. Further, the separation of powers doctrine prohibits either the executive or legislative 

branch from interfering with the inherent powers of the judicial branch by requiring 

the receiver, as an officer of the Court, to meet certain requirements or obtain certain 

licenses. 

32. Both receivership law and domestic law are grounded in principles of equity, which 

both support the appointment of a receiver in this case and for marijuana businesses 

in general. Without the receiver in this case, Husband is free to continue to 

mismanage the businesses, continue to obstruct the disclosure of required 

information, and otherwise negatively impact the marital estate prior to allocation. 

The protections of bankruptcy are already currently unavailable to marijuana business 

owners. The SLA would seek to also deprive these owners of the protections and 

remedies afforded through receivership. This is not sound public policy. 

WHEREFORE, Petitioner respectfully requests that the Court enter Orders as follows: 

1. Denying the State Licensing Authority's Motion to Modify the Court's 

September 19, 2016 Order Appointing Receiver; and 

2. Such other and further relief as the Court deems just and proper. 

of September, 2016. 

GUTTERMAN GRIFFITHS PC 

Kris:f Anderson Wells, #39541 
caf~lyn Witkus, #39237 
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ATTORNEYS FOR PETITIONER 
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Attorney General 
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Nathan Bruggeman, Assist. 
Attorney General 
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Kelsy M. Yates 

14 

John Goutell 
The Minerva, LLC 
9457 S. University Blvd. 
Ste. 528 
Highlands Ranch, CO 80126 
john@theminerva.com 

Jack Tanner 
Fairfield & Woods 
1801 California #2600 
Denver, CO 80202 
jtanner@fwlaw.com 

Hon. Lael Montgomery (retired) 
Judicial Arbiter Group, Inc. 
1601 Blake Street, Ste. 400 
Denver, CO 80202 



District Court, Denver County, Colorado  
Denver City & County Building 
1437 Bannock Street, Room 256 
Denver, CO  80202 
(720) 865-8301 
In re the Marriage of:  
 
Petitioner:             KELSY M. YATES 
 
Respondent:          KIRI A. HUMPHREY 
 
 
 
 
 

 
 
 
 
 

 ▲COURT USE ONLY ▲ 
 
Case Number: 16DR30252 
Div:   303 
Ctrm:  
 
 
 

ORDER REGARDING STATE LICENSING AUTHORITY’S MOTION TO MODIFY 
THE COURT’S SEPTEMBER 19, 2016 ORDER APPOINTING RECEIVER  

 
THIS MATTER, having come before this Honorable Court upon STATE LICENSING 

AUTHORITY’S MOTION TO MODIFY THE COURT’S SEPTEMBER 19, 2016 ORDER 
APPOINTING RECEIVER, the Court having reviewed the file and now being sufficiently 
advised in the premises hereby DENIES said Motion and ORDERS that 
__________________________________________.   
 
SO ORDERED on this ______ day of ______________________, 2016. 

.  
 
 
      BY THE COURT: 
 
 
      ______________________________ 
      District Court Judge/Magistrate 
 




